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MEMORANDUM OPINION
Martin P. Sheehan, the Chapter 7 trustee (the “Trustee”) for Eugene and Debra Brown (the

“Debtors’), seeks court approva to release the Debtors pre-petition cause of actionagaingt Ameriquest
Mortgage Company (“Ameriquest”) to the Debtors in exchange for a payment of $40,000. Ameriquest
objects to the Trustee' sproposed course of actionon the grounds thet the cause of action againg it is not
assgnable, and evenif it is thenthe “ sale€” of the cause of action should be opento higher and better offers.
Ameriquest a so questionsthe source of the Debtors' proposed $40,000 payment and requests permisson
to conduct a Rule 2004 examination of the Debtors and their anticipated lender.

The court held telephonic hearings ontheseissuesinWheding, West Virginiaon July 11, August
15, and August 22, 2006. All issuesarefully briefed and ripefor decison. For the reasons stated herein,
the court will grant the Trustee' s motion and deny Ameriquest’ s motion for a Rule 2004 examination.

. BACKGROUND

Whenthe Debtorsfiled ther Chapter 7 bankruptcy onOctober 24, 2002, they listed ther principa
resdence a 123 Gamble Avenue, Whedling, West Virginia as having a vdue of $60,000, and as being
subject to asecured dam of $54,700 infavor of Ameriquest. Shortly after the Debtors bankruptcy filing,
Ameriquest obtained relief from the autometic stay to foreclose onthe Debtors' residence. On February



3, 2003, the court granted the Debtors a discharge, and on February 21, 2003, the Debtors case was
closed.

On April 9, 2003, Ameriquest purchased the Debtors residence at foreclosure; the Debtors
however, did not immediately abandon the premises. In September 2003, Ameriquest filed an eviction
action in the Circuit Court of Ohio County, West Virginia The Debtorsfiled acounterclam aleging, inter
dia, lendingimproprieties by Ameriquest, and violations of the West Virginia Consumer Credit Protection
Act. More specificaly, the Debtors alege that Ameriquest attempted to collect a debt usng threetening,
coercive, oppressive, and abusive conduct; engaged in unfair or deceptive acts, engaged in intentional or
negligent misrepresentation; breached its covenant of good faith and far dedling; and caused intentiond
infliction of emotiona digtress to the Debtors due to its debt collection activities.

In 2006, the attorney representing the Debtors in their counterclaim against Ameriquest informed
the Trustee about the litigation. The Debtors had not listed the lawsuit ontheir bankruptcy schedules and
the Trustee was otherwise uninformed about its existence. Consequently, on April 25, 2006, the Trustee
filed a motion to reopen the Debtors bankruptcy case to adminigter the lawauit for the benefit of the
Debtors pre-petitioncreditors. The court reopened the case, and the Trusteefiled anoticeto the Debtors
creditorsto fileclams.

The clams bar date in this case was Augugt 4, 2006, and the total amount of the filed damsis
$30,748, which incdludes Ameriquest’s claim for $18,068. The Trustee has objected to Ameriquest’s
dam, in part,* and filed a report with the court that the $40,000 consideration given by the Debtors will
be sufficdent to pay dl damsinthe estate infull dong withthe related costs of administration. The Debtors
aso represent that if the Trustee ultimatdly does not have enough money to pay dl dlowed damsand costs
of adminidration, then they are willing toincreasethe amount of their considerationto ensurefull paymerntt.
The Debtors state that they do not have $40,000 to pay the Trustee; rather, the money will be paid from

loan proceeds that the Debtors plan to receive from a private businessman.

! Subsequently, the Trustee and Ameriquest file an agreed order that set the amount of
Ameriquest’sclam at $12, 718. With that reduction, the total claimsfiled againgt the etate are about
$25,398.



1. DISCUSSION

Ameriquest contends that the court should deny the Trustee's motion to release the Debtors
counterclaim back to the Debtors in exchange for $40,000 on the grounds thet: (A) the cause of action
agang it is not assgnable, (B) the purchase priceisinauffident to pay al damsinful and if “sold” then the
asset should be auctioned, and (C) the source and terms of the Debtors’ purchase fundsis undisclosed and
may violate West Virginialaw.

A. Trandfer of Personal Injury Tort Claims

Ameriquest arguesthat the Debtors' counterclaim againgt it isa personal injury tort and istherefore
not assgnable by the Trustee under West Virginialaw. E.g., 6 Am. Jur. 2d Assignments 8 73 (2006)
(“Theright to bring a persond injury action even for fraud, cannot be assigned or subrogated, except by
gatute.”). The Trustee argues that West Virginialaw does not prohibit the sde of such litigation dams.
E.g., Currence v. Ralphsnyder, 151 SE. 700, 702 (W. Va 1908) (“[T]his Court will not nullify the
contract merely because it savors of champerty under the common law . . . .”). Whether the Trustee's
proposed course of action islabded an “assgnment,” a“sde” an “adandonment for consideration,” or
some other moniker is immaterid in this case inasmuch as the effect of the transfer is to divest the
bankruptcy estate’ sinterest in the Debtors counterclam against Ameriquest to the Debtorsthemsalvesin
exchange for full satisfaction of dl dams againg the edtate.

“Maintenance’ a common law is “anofficous intermeddling ina it that inno way belongs to the
meddler, and sgnifies an unlawful taking in hand, or upholding of quarrels or sdes, to the disturbance or
hindernace of common right.” Davisv. Settle, 26 SE. 557, 560 (W. Va. 1896). “Champerty” isa
speciesof maintenance, and “is the unlawful maintenance of a suit in consderation of part of the matter in
controversy.” Id. Traditionaly, a common law, maintenance and champerty of persond injury tort claims
has been forbidden based on a policy that protected the injured party “so that an unrelated third-party
cannot reap awindfal by paying the injured party a pittance for the claim and then prosecutellitigetionfor
injuriesthat the party never suffered.” Booth v. Moss (InreMoss), No. 03-12672, 2005 Bankr. LEXIS
1667 at *4 (Bankr. M.D.N.C. Aug. 12, 2005).

Even assuming, however, that the Debtors are purchasing litigation from the Trustee against
Ameriquest, and further assuming that the Debtors areintermeddlersinasuit that does not belong to them,
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Ameriquest lacks prudential sanding under West Virginialaw to raise maintenance and champerty as a
defense to the Trustee' s proposed transfer of the bankruptcy estate’ sinterest in litigation to the Debtors.
In generd, only the parties to the contract of maintenance or champerty have standing to assert those
defenses/causes of action. E.g., Work v. Rogerson, 142 S.E.2d 188, 194 (W. Va. 1965) (* ‘ Strangers
to a champertous contract cannot take advantage of it; only a party to it can do s0.” ) (citation omitted);
Ironsv. Croft Hat & Notion Co., 104 SEE. 111, 112 (W. Va. 1920) (same); Davis, 26 SE. at566 (“[A]
stranger cannot set up this defense, as ‘the taint of champerty only invaidates contracts as between the
partiesto the champerty.’ ) (dissenting opinion); but see Delaware CWC Liquidation Corp. v. Martin,
584 S.E.2d 473, 479 (W. Va. 2003) (determining that “the assgnment of legd mapractice clams is
contrary to the public policy of West Virginia; therefore, any suchassgnment isvoid asametter of law.”).

No public policy reasonexigsinthis case to prevent the transfer of the bankruptcy estate’ sinterest
in the Debtors clam against Ameriquest to the Debtors themselves. The Debtors bankruptcy estate is
the “intermeddier” in the Debtors cause of action pursuant to § 541(a)(1) of the Bankruptcy Code. 11
U.S.C. 8 541(a)(1) (dating that the commencement of a bankruptcy case creates an estate that is
comprised of “dl legd and equitable interests of the debtor in property as of the commencement of the case
...."). Becausethe Trugtee istransferring the Debtors own interest in the lawsuit back to the Debtors,
any concern relating to the trading in persond injury tort cdamsisvitiated. See, e.g., Moss, supra

Notwithgtanding the fact that it isthe injured party that is seeking to recover on their own persona
injuries againg the aleged wrongdoer, Ameriquest asserts that the Trustee' sproposed transfer should be
denied based onthe reasoning set forthinUnited Techs. Corp. v. Gaines, 483 S.E.2d 357, 358-59 (Ga.
Ct. App. 1997), wherein the court did not give effect to an assgnment of apersonal injury tort dam from
the Chapter 7 bankruptcy trustee tothe debtor. The Georgiacourt reasoned that persond injury tort claims
could be assgned from the debtor to the bankruptcy estate under federa law (11 U.S.C. § 541(c)(1))
notwithstanding a specific state statute that prohibited suchassgnments. 1d. at 358 (citing Ga. Code Ann.
844-12-24). Once “title’ to the cause of action was transferred to the bankruptcy estate, however, the
court determined that Georgia law prohibited the assgnment of that cause of action from the trustee back
to the debtor. Id. at 359.

Here, however, West Virginia does not have a specific statutory prohibitionon the anti-assgnment
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of persond injury tort clams and resort must bemadeto commonlaw. See, e.g., W. Va. Code 8§ 55-7-
8a(f) (“Nothing contained in this section shdl be congtrued to . . . give theright to assgn adamfor atort
not otherwise assgnable.”). For the reasons set forth above, the transfer of a persona injury tort claim
fromthe bankruptcy estate back to a debtor, which originaly belonged to the debtor, does not violate any
identifiable West Virginia policy that would prohibit the transfer based on the doctrines of champerty and
maintenance. Moreover, the Georgia court itsaf seemed to recognize the infirmity of itsGainesdecision
inDenisv. Delta Air Lines, Inc., 546 S.E.2d 805 (Ga. Ct. App. 2001), whenit alowed the bankruptcy
trustee to abandon a persond injury claim to the debtor in exchange for a $125,000 payment, a factud
result which, athough analyzed on the bas's of federd-state relations and not solely on Georgia law, is
directly ingpposite to its previous holding in Gaines.?

Insum, no party to the aleged champertous contract is complaining and, at least in the context of
abankruptcy proceeding, the transfer of a cause of action originally belonging to the Debtors back to the
Debtors themsdves in exchange for a payment of money to thar bankruptcy estate does not violate any
public palicy prohibition againgt champerty and maintenance that may exist in West Virginia.

B. Inadequacy of the Transfer Price & Auction Procedures

Ameriquest argues that the stated consideration of $40,000 isinsufficient to pay dl cams in full
and, if the court dlowsa*“ sd €’ of the counterclam, the counterclaim should be sold at auctionto the highest
bidder.

Regarding the adequacy of the consideration given to the Trustee for the trandfer of the estate’s
interest inthe counterclaim, the court notesthe following: (1) the tota amount of filed daimsin this caseas
of the bar date was $30,748; (2) the Trustee and Ameriquest have agreed to reduce the amount

2 Ameriquest dlso assarts that the Trustee cannot abandon an asset that has value. See 11
U.S.C. § 554 (reciting that the trustee may abandon property that is of inconsequential value and
benefit to the estate). Thisargument is sophigtic. Once the Debtors in this case pay the Trustee enough
money to satisy alowed clams and cogts of adminigtration in full, al assets of the edtate are of
inconsequentia value and benefit to the estate and must be returned to the Debtors. 11 U.S.C. §
726(8)(6). Inthis case, the fact that the Trustee would withhold transfer of the persond injury tort
cdam until al dlowed daims and costs of adminidration are paid in full is merdly a recognition of what
would occur by operation of law.



Ameriquest’s dlowed daim from $18,068 to $12, 718, which reducesthetotd camsfiled againg the
estate to about $25,398; (3) the Trustee estimates that $40,000 is sufficient to pay dl clamsin full dong
withthe associated costs of adminidration; and (4) the Debtors voluntarily represented that theywould pay
additiond funds, if needed, to ensure that al filed daims and costs of adminigrationare paid infull. Based
on these facts, the court finds that the consideration given by the Debtorsis adequate and is sufficient to
pay dl damsin full.

Regarding Ameriquest’ s contention that the court should conduct an auction to sal the Debtors
counterclaim to the highest bidder, the court rgjects the idea asbeing unnecessary. When the Trustee has
enough money to pay dl damsin full, any excess proceeds would be payable to the Debtors. 11 U.S.C.
§ 726(a)(6). Releasing the Debtors counterclaim back to the Debtors themselves in exchange for
satisfying —in full —the bankruptcy estate sinterest in that asset is merely a method by which the Trustee
may perform his duties of digributing property of the estate under 8 726 and to “ collect and reduce to
money property of the estate . . . and close such estate as expeditioudy as is compatible with the best
interests of the partiesin interest.”® § 704(a)(1).

Moreover, Ameriquest’ sfiled clam, to the extent dlowed, will be paid in full; thus Ameriquest is
not suffering any injury by the Trustee's proposed course of action and lacks congtitutiona standing to
object to the form of the proceeding. E.g., Lujan v. Defenders of Wildlife 504 U.S. 555, 560 (1992)
(“[T]heirreducible condiitutiona minimum of standing contains three e ements. First, the plaintiff must have
auffered an ‘injury in fact’ -- an invason of a legally protected interest which is (8) concrete and
particularized, and (b) *actua or imminent, not ‘conjectura’ or *hypothetical.” ).

C. Source of Funds

3 Ameriquest objects to the form of the proceedings arguing that the Trusteg s motion “To
Release Asset to Debtorsin Congderation of Payment” should be amotion to sell under 11 U.S.C. §
363 of the Bankruptcy Code. Ameriquest so objectsthat by “selling” the counterclam back to the
Debtors the Trustee is giving the Debtors an “uncapped” exemption. These arguments re unpersuasive.
In this case, the form of the proposed action isimmeaterid because al dlowed clams are being paid in
full. Likewise, the Debtors are not being granted an “uncapped” exemption —in fact, the Debtors are
not assarting any entitlement to an exemption in the proceeds.
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Fndly, Ameriquest seeks a Rule 2004 examination to determine from whom the Debtors are
obtaining the $40,000 pogt-petition loan and the terms of that 1oan agreement. The Debtors responded
at the August 15, 2006 hearing that no writtendocument had yet been prepared, but that the loan isto be
made by a private busnessman who will likdy take a security interest in the proceeds of the Debtors
recovery aganst Ameriques, if any. The Debtors stated that they werenot “ assgning” their persond injury
tort claim to the anticipated lender.

Ameriquest is not a party to the proposed loan transaction and the court fails to see how
Ameriquest will suffer any injury in fact should the Debtors execute the proposed financing. The money
obtainedisa post-petitionloanto the Debtors, not the estate, and will be used to pay Ameriquest’ sallowed
daminful.* Moreover, the court is not required in this case to determine the validity of any purported
security interest in possible litigation proceeds that the proposed lender may seek to obtain.

Nevertheless, a court has an independent duty to examine the proposed course of action to
determine if it violates a public policy of the State of West Virginia See, e.g., Cooper v. Stump, 619
S.E.2d 257, 260 (W. Va. 2005) (finding that the circuit court erred in giving effect to a private agreement
between two parties thet violated the State’s public policy); Delaware CWC Liquidation Corp., 584
S.E.2d at 479 (alowing an objection to be made to the assgnment of legd mapractice daims by anon-
party to the assgnment onthe basis that the assgnment was contrary to the public policy of West Virginia
and void as amatter of law).

No public policy prohibition exists in West Virginia that precludes a party from taking a security

4 Ameriquest asserts that the Debtors anticipated lender may be able to assert an
adminigtrative expense claim againg the estate pursuant to 11 U.S.C. 8 503(b)(1) (“[T]here shdl be
alowed adminidrative expenses.. . . including — (1)(A) the actud, necessary costs and expenses of
preserving the etate. . . .”). Seelnre Tropea, No. 04-1877 (Bankr. N.D.W.V. Aug. 17, 2006)
(granting an adminigtrative expense claim to an unsuccessful stalking horse bidder in the absence of a
contractual break-up fee when the stalking horse bidder advanced funds to prevent foreclosure,
prevent atax sde, and initiated the bid process that ultimately created a greater vaue for the estate). In
this case, however, the Debtors attorneys executed a written agreement with the Trustee that they will
not seek any payment from the estate and the anticipated lender is not entering a transaction with the
edtate. The Chapter 7 Debtors are not “debtorsin possession” and the Trustee is not anticipated to be
aparty to the loan transaction.



interest intort litigetionproceeds oncethe tort damisreduced to judgment. E.g., W. Va. Code 88 46-9-
109(d)(12) (“Thisatide doesnot apply to . .. (12) Anassgnment of adamarigngintort . . . but sections
9-315 and 9-322 gpply with respect to proceeds and priorities in proceeds. . . .”); 46-9-109 Officd
Comment 15 (“[O]nce aclam arising in tort has been settled and reduced to a contractua obligation to
pay, the right to payment becomes a payment intangible and ceasesto beaclam arisng in tort.”); Lustig
v. Peachtree Settlement Funding, LLC (In re Chorney), 277 B.R. 477, 487-88 (Bankr. W.D.N.Y.
2002) (“[O]nce the Debtor entered into the Settlement Agreement his persond injury tort clam . . . was
extinguished and it was replaced by the contractua obligation . . . .”); William F. Savino and David S.
Widenor, 2002-2003 Survey of New York Law: Commercial Law, 54 Syracuse L. Rev. 855, 927
(2004) (“[W]hereaauit (even for tort) becomes extinguished any replaced by a contractud obligeationfor
settlement payments, Article 9 will gpply under . . . Revised Section 9-109 . . . . During litigation, however,
Artidle 9 will [not apply to persond injury tort clamg].”); 1 M.J., Champerty and Maintenance, § 2
(2004) (“[T]he law has aways recognized the right of one to assst the poor in commencing or further
prosecuting lega proceedings.”).

Therefore, it does not appear that the Debtors' proposed course of actioninobtaining aloanfrom
aprivate busnessman, secured by a purported interest inthe anticipated, but presently intangible, payment
that representsthe proceedsof the Debtors' litigationagainst Ameriquest, violatesany West Virginiapublic
policy suchthat the court should cleanitshands of the entire transaction. Because Ameriquestisnot aparty
to the proposed transaction, has not shown that the transaction will have any injurious effect onit, and has
not shown any public policy reason to prohibit the implementation of the proposed agreement, the court
will deny Ameriquest’s request to take a Rule 2004 examination of the Debtors to investigate what the
exact terms of the loan might be.

[11. CONCLUSI ON

Thecourtwill grant the Trustee’ smotionto transfer the Debtors cause of actionagaingt Ameriquest
to the Debtors themselves in exchange for a payment which will be suffident to pay dl alowed dams
againg the estate and the costs of adminigrationinfull. Thecourt will deny Ameriquest’ srequest for aRule
2004 examination of the Debtors.

The court will enter a separate order pursuant to Fed. R. Bankr. P. 9021.
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